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FEDERAL DEPOSIT INSURANCE CORPORATION
A new requirement calling for the reporting of planned rapid growth, including
special funding programs such as brokered deposits and out-of-area solicitations
or borrowings, has been proposed by the FDIC (see the 4/5/89 Fed. Reg., pp.
13693-95).
If adopted, the proposed would replace a narrower reporting
requirement now applicable to banks accepting significant increases in brokered
deposits and fully insured deposits from other depository institutions.
Essentially, the FDIC said, the new proposal would require an insured bank to
report by means of a check-off question on its Reports of Condition and Income
any intention to grow by more than nine percent during the following three
months. Any bank reporting an intention to grow that rapidly would be prohibited
from implementing its plans for a period of 30 days from the submission of its
Reports of Condition and Income.
As an interim measure, until a question
regarding planned rapid growth can be included on the Reports of Condition and
Income, insured banks would be required to report their intention to rapidly grew
by means of a letter or other written communication mailed to the appropriate
FDIC regional director for bank supervision. The proposed regulation also would
require an insured bank to report to the FDIC within seven days if its assets
grew by more than nine percent over three consecutive months without advance
notice to the FDIC.
Most new banks and recently merged institutions would be
excluded from the reporting requirements, as would institutions that normally
experience seasonal changes in deposit growth, the FDIC said. Comments must be
received by 6/5/89, and are specifically invited to address whether adequate
notice of rapid growth plans could be achieved by incorporating a notification
provision in the quarterly Reports of Condition and Income filed by all insured
banks. For further information after reading the proposed rule, contact William
G. Hrindac at the FDIC at 202/898-6892.

FEDERAL TRADE COMMISSION
The comment period has been extended on the FTC's proposed rule concerning franchises
and business opportunity ventures (see the 4/12/89 Fed. Reg., pp. 14662-63). The
proposed rule, which was published in the 2/16/89 Federal Register (see the
3/6/89 Wash. Rpt.), specifically requested comment on whether the present trade
regulation rule concerning franchises and business opportunity ventures should be
amended to provide a presumption of a reasonable basis for earnings forecasts or
projections prepared in accordance with the Statement on Standards for
Accountants' Services on Prospective Financial Information issued by the AICPA,
notwithstanding the fact that they do not require use of the most probable
results.
The new comment deadline is 6/16/89; the original deadline for
submitting comments was 4/17/89.
For further information after reading the
notice, contact Craig Tregillus at the FTC at 202/326-2970.

TREASURY, DEPARTMENT OF
The

rules
concerning the requirement for payors to backup withhold due to
notification of an incorrect taxpayer identification number (TIN) and the actions
that payors must take to exercise due diligence with respect to a missing or an
incorrect TIN are the subject of temporary and proposed regulations (see the
4/11/89 Fed. Reg., pp. 14341-54 and p. 14364).
The temporary and proposed
regulations would also amend the rules to conform them to the changes announced
in Notice 88-77 (published in Internal Revenue Bulletin 1988-28, dated 7/11/88)
and Notice 88-89 (published in Internal Revenue Bulletin 1988-34, dated 8/22/88).
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The regulations would also provide a new due diligence standard for payors of
certain accounts with "post-1987 awaiting-TIN certifications," for payors of
beneficiaries under life insurance contracts, and for payors of certain payees
who are exempt from the payment of the tax on self-employment income under
section 1401 of the Federal Insurance Contributions Act or sections 3111 and 3101
of the Internal Revenue Code.
The regulations are proposed to be effective for
reportable payments made after 12/31/83, and to information returns filed after
12/31/84. However, the requirements of section 35a. 3406-1, concerning imposition
of backup withholding due to notification of an incorrect TIN, are proposed to be
effective on and after 1/1/89.
Written comments and requests for a public
hearing must be delivered or mailed by 6/12/89.
For further information after
reading the regulations, contact Renay France at the IRS at 202/566-3627.

U .S . SUPREME COURT

"I think that the time has arrived for Congress to enact amendments to civil RICO to
limit its scope to the sort of wrongs that are connected to organized crime...
Chief Justice William H. Rehnquist said in addressing the Brookings Eleventh
Seminar on the Administration of Justice 4/7/89.
The Chief Justice made his
comments about the Racketeer Influenced and Corrupt Organizations Act (RICO) as a
part of his discussion of the broader issue of judicial reform and the future of
the Federal court system.
He identified RICO as one of two types of actions
which presently may be brought in the Federal courts for which a "strong case may
be made for at least modification if not repeal...Virtually everyone who has
addressed the question agrees that civil RICO is now being used in ways that
Congress never intended when it enacted the statute in 1970. Most of the civil
suits filed under the statute have nothing to do with organized crime. They are
garden-variety civil fraud cases of the type traditionally litigated in state
courts."
Chief Justice Rehnquist noted that civil filings under RICO have
"increased more than eight-fold over the last five years, to nearly a thousand
cases during calendar year 1988" and that "we can expect a substantial increase
in this already high number...." The Chief Justice said that he was not taking a
position about which of the various legislative proposals to modify RICO
introduced in recent Congresses are "acceptable or which is best, but I do think
that the imposition of some limitations on civil RICO actions is required so that
Federal courts are not required to duplicate the efforts of the state courts. No
one doubts that the victim of a fraudulent scheme should be able to obtain
redress in a court.
The question is under what circumstances should that take
place in a Federal court?...Plaintiffs make the choice that best suit their
interests, and if treble damages are available in Federal court, but not in state
court, the cases will gravitate to the former."

SPECIAL:

SECTION 89 BILL INTRODUCED BY HOUSE WAYS AND MEANS COMMITTEE CHAIRMAN
ROSTENKOWSKI

House Wavs and Means Committee Chairman Dan Rostenkowksi (D-IL) introduced his
section 89 simplification alternative on 4/13/89.
Co-sponsors include all 23
Democrat members of the Ways and Means Committee, as well as 5 Republican
members.
The bill, H.R. 1864,
provides that if employers design their plans
appropriately they can avoid the complex testing rules.
Specifically, an
employer's plan would pass the non-discrimination tests if the plan were made
available to at least 90 percent of the rank and file employees regardless of how
many actually elect to participate. The plan would have to cost the employees no
more than $10 per week for individual coverage, or $25 per week for family
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coverage.
Also,
the maximum amount of employer-paid premiums that may be
excluded from the income of any highly compensated employee cannot be greater
than 133 percent of the employer-paid premium in the plan made available to 90
percent of the nonhighly compensated employees.
Even if the above requirements
are not met, the employer need not collect data on the rank and file workers, but
only with respect to the highly compensated employees.
There would be no need
for the employer to determine the family status of each employee or whether the
employee has other coverage. As a result, no sworn statements would be required.
In addition, several categories or workers need not be considered, such as
part-time employees working less than 25 hours per week, seasonal workers working
less than 6 months of the year, and employees below the age of 21. Leased
employees would also be excluded provided that the leasing company offered these
employees coverage that met the requirements of the non-discrimination rules.
Union plans would be tested separately and the rules concerning former employees
would be delayed one year.
The proposal is effective for 1990; however, the
employer may use either present law or the new rules for 1989. This would allow
employers flexibility and is fair to those employers wh o have already attempted
to comply with present law.
The AICPA has been informed that its section 89 proposal significantly
contributed to the Chairman's alternative. In general, the Tax Division believes
that H.R. 1864 does provide significant improvement and simplification. Pending
further study, it is expected that the Tax Division will endorse the bill, while
at the same time, working for certain improvements.

SPECIAL;

HEARING ON SECTION 89 SCHEDULED BY SENATE FINANCE COMMITTEE

The Senate Finance Committee has announced a hearing on non-discrimination rules of
the Internal Revenue Code applicable to employer-provided fringe benefits.
commonly referred to as section 89.
The hearing is scheduled for 5/9/89
beginning at 10:00 a.m. in Room 215 of the Dirksen Senate Office Building. The
purpose of the hearing is to consider specific problems which employers are
having with the section 89 rules and on suggestions for simplifying the rules,
according to Senator Lloyd Bentsen (D-TX), the chairman of the committee.
Individuals who wish to testify must submit a written request by 4/24/89 to Laura
Wilcox, Hearing Administrator, United States Senate, Committee on Finance, 205
Dirksen Senate Office Building, Washington, D.C. 20510. Written comments for the
printed hearing record will be accepted until 5/31/89.
For further information
about the hearing, contact the Senate Finance Committee staff at 202/224-4515.

SPECIAL:

THREE MORE DAYS OF LBO HEARINGS SCHEDULED BY HOUSE WAYS AND MEANS COMMITTEE;
ROLE OF PENSION FUND ASSETS IN LBOs SUBJECT OF OVERSIGHT SUBCOMMITTEE HEARING

The House Ways and Means Committee has announced it will continue its hearings on tax
policy issues with respect to mergers, acquisitions, leveraged buyouts (LBOs) and
recent increases in corporate debt. The hearings are scheduled for 5/16-18/89
beginning at 10:00 a.m. in Room 1100 of the Longworth House Office Building. The
hearings will focus on options submitted by Ways and Means Committee members and
testimony is requested concerning the fairness of each proposal, the tax and
economic policy implications of each option, and the practical feasibility and
administrability of each proposal. The committee is also interested in comments
comparing the relative strengths and weaknesses of the various options. In the
press release announcing the hearings (Press Release No. 13), the list of options
is included.
The options relate to the following areas:
1) The current tax
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treatment of corporate interest? 2) The current tax treatment of equity
distributions made by corporations; 3) Investment banking fees; 4) The current
tax treatment of foreign persons and to issues of foreign investment? 5) The tax
consequences relating to certain corporate financing transactions? and 6)
Employee Stock Ownership Plans. Individuals interested in testifying must submit
their requests by telephone to Harriett Lawler or Diane Kirkland of the Ways and
Means Committee at 202/225-1721 no later than 5/5/89. The telephone request must
be followed by a written request.
Written statements for the printed hearing
record will be accepted until the close of business 5/26/89.
For further
information about the hearings or to obtain a copy of Press Release No. 13,
contact the staff of the Ways and Means Committee at 202/225-3625.
In a related action, the Oversight Subcommittee of the Ways and Means
Committee announced a hearing on 4/27/89 to review the utilization of pension
plan assets in LBOs and related transactions. The subcommittee will consider a
number of questions at the hearing, including the following: 1) When a company is
the subject of a leveraged buyout, what is the effect of the transaction on the
company's ability to maintain its previous pension commitments, and is there an
increased likelihood that the company will terminate its pension plan in order to
recover excess pension assets?
2) When a company is the target of a hostile
takeover attempt, what is the appropriate role of pension plan trustees when
voting on contested proxy issues? and 3) In resisting a hostile takeover attempt,
what defensive role can a company's pension plans play, and what is the effect of
these defensive tactics on plan assets and plan participants?
The hearing is
scheduled to begin at 9:30 a.m. in Room 1100 of the Longworth House Office
Building, Washington, D.C.
Witnesses will appear by invitation, but other
interested parties may submit written testimony to be included in the written
record of the hearing.
Written comments must be submitted by the close of
business 5/26/89 to Robert J. Leonard, Chief Counsel, Committee on Ways and
Means, U.S. House of Representatives, 1102 Longworth House Office Building,
Washington, D.C. 20515.
For further information about the hearing, contact the
Ways and Means Subcommittee staff at 202/225-5522.

SPECIAL:

CPA TESTIFIES AT SECTION 89 HEARING? AICPA SUBMITS STATEMENT FOR THE HEARING
RECORD

"We are already seeing evidence of enforcement problems, companies dropping benefits
and substantial administrative costs." Reed Stigen, CPA, testified at a hearing
conducted by the Senate Small Business Committee.
The 4/13/89 hearing was held
to examine the impact on small business of section 89 of the Internal Revenue
Code, vhich sets mandatory non-discrimination rules for employers' health and
welfare plans in order to ensure that employers do not discriminate in favor of
benefits for higher-paid employees. Mr. Stigen, a partner with Charles Bailly &
Company, testified on behalf of the Minnesota Society of CPAs.
He told the
committee that section 89 has "backfired from its original intended purpose." He
cited instances he has encountered in his practice in which small employers have
dropped or modified employee benefits rather than comply with section 89.
He
estimated that his firm's "average small business client will pay...between
$1,000 and $3,000 to look at the documentation on their benefit programs and from
$1,500 and up to perform the non-discrimination tests annually." He concluded by
stating, "If repeal of section 89 is not feasible...," I ask that the committee
consider the AICPA proposal "...which includes several suggested improvements,
and also proposes a simple alternative whereby small businesses may avoid the
complexities of section 89 altogether."
The AICPA's written statement submitted by Mr. Stigen for the hearing
record included an explanation of a proposal developed by the AICPA and approved
recently by its Tax Division Executive C o mmittee.
The proposal would enable
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employers to avoid section 89 entirely if their higher paid employees report some
or all of their health care premium as income. The AICPA statement also included
several other recommendations for simplifying section 89 including the following:
1) Exempting group term life insurance from section 89 coverage; 2) Allowing
employees without a service nexus to buy into the plan; and 3) Treating a plan
that provides coverage for employees and their dependents as a single plan,
provided dependent coverage is available to nonhighly compensated employees on
the same basis as to highly compensated employees.
The AICPA statement also
included comments on the proposed IRS regulations to implement section 89.

For further information contact Shirley Twillman at 202/737-6600.
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